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1. INTRODUCTION
A Two-Tiered Criminal Justice System

Across the country, onerous fines and fees pose a fundamental challenge to a fair and
effective criminal justice system. By disproportionately burdening poor people with
financial sanctions, and by jailing people who lack the means to pay, many jurisdictions
have created a two-tiered system of criminal justice. Unchecked, these policies drive
mass incarceration. Excessive fees and fines needlessly enmesh poor people in the crimi-
nal justice system by spawning arrests, court proceedings, periods of incarceration, and
other modes of supervision for those who lack the ability to pay. Criminal justice debt
also contributes to mass incarceration by destabilizing people living at the economic
margins and by impeding reentry of formerly incarcerated people who face impossible
economic burdens, leading to cycles of poverty and imprisonment.!

Monetary sanctions often serve purposes that have nothing to do with advancing the
values typically associated with criminal justice. Although fines are designed to act as
punishment or a deterrent, fees do not advance the traditional purposes of the criminal
justice system. Rather, fees are often authorized by state legislatures as a means to gen-
erate revenue to fund courts or other government functions without raising taxes. In
many jurisdictions, court costs and surcharges fund the agencies responsible for impos-
ing fees and fines on individuals.?

Though court debt is often justified as a means of shifting the costs of the criminal jus-
tice system to those who “use” that system, that justification is flawed: the legal system
is a public good that benefits all members of the community and thus should be funded
from general revenue. Moreover, funding the court system through monetary sanctions
can create pressure to raise increasing revenue through the courts. When states and
localities use courts to fill gaps in their budgets, this leads to perverse incentives and
erodes public trust in the judicial system.’

The financial and social costs associated with criminal justice debt have had a disparate
impact on the poor and people of color.* Several factors drive these disparities. Among
other things, when minor violations, such as driving with an expired registration or
having an open container of alcohol, are disproportionately enforced in Black or Latino
communities, these concentrated encounters with law enforcement lead to racial dis-
parities in the imposition of fees and fines. More broadly, structural factors that lead to
racial disparities throughout the criminal justice system® will generate uneven enforce-
ment of fees and fines. And because race intersects with class,® with Black and Latino
families disproportionately facing poverty, fees and fines that impose special hardships
on impoverished individuals and communities will reinforce racially unequal outcomes.
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When protests erupted in Ferguson, Missouri, after a police officer shot and killed
Michael Brown, the Department of Justice’s investigation revealed troubling practices
by local authorities. The Ferguson Report vividly described how the municipality used
its court system to generate revenue in a way that disproportionately burdened African
Americans. The imperative to raise revenue was pervasive: one local official asked the
chief of police to increase ticketing for trafficand minor ordinance violations in response
to “a substantial sales tax shortfall.”” At the same time, policing and court practices in
that jurisdiction had a disparate impact on African Americans residents - not only were
African Americans stopped and searched by police at a higher rate than other residents,
but they were also more likely to be issued multiple citations, have their cases persist for
longer, face more mandatory court appearances, and have warrants issued for failing to
meet court-ordered obligations.® African Americans were also more likely to be issued
citations that involved a high degree of discretion by local law enforcement. Although
67% of Ferguson residents are Black, African Americans received 95% of the Manner of
Walking in Roadway charges and 94% of Failure to Comply charges.’

The Ferguson Report highlighted the way that policing practices and routine court-
room procedures led African Americans to face higher fines, more warrants for failing
to pay criminal justice debt, and greater exposure to the criminal justice system, but
these problems are not unique to Ferguson. A recent California study found “statisti-
cally significant racial and socioeconomic disparities,” in traffic stops, license suspen-
sions for failure to pay criminal justice debt, and arrests for driving with a suspended
license.’® These disparities are reflected in practices around the country.!!

In addition to these profound consequences for the fairness of the legal system, poli-
cies for imposing and enforcing criminal justice debt often do not make financial sense.
One of the reasons for the proliferation of criminal justice debt is the perception by
many policymakers at all levels of government that financial sanctions are necessary
to fund the criminal justice system.!? For reasons described in greater detail below, the
dependence of courts and other government actors on criminal justice debt is itself part
of the problem. It can distort governmental decision-making in individual cases by cre-
ating conflicts of interests when judges, police officers, or other criminal justice actors
make decisions driven by revenue-raising considerations. This can also create a vicious
cycle, where courts, jails, probation agencies, and others whose budgets draw from these
revenue streams worry about the consequences of reducing the flow of court-generated
revenue. Faced with these pressures, legislatures may resist policy changes that remove
a major funding mechanism.

But the perceived benefits of relying on revenue generated from criminal defendants
are often illusory. Most states do not collect data on criminal justice debt at all. If they

Confronting Criminal Justice Debt



do, they only look at the amount of revenue collected without measuring the cost of
collection or the burdens on the justice system that follow from aggressive enforcement
of criminal justice debt.!® As a result, even from a purely fiscal perspective, criminal
justice debt may not provide jurisdictions with net economic benefits. Moreover, as a
method of funding government, fines and fees act as a regressive tax, with those who
can least afford to pay facing the greatest liabilities. And jailing people for non-payment
of debt that they are too poor to afford violates the Constitution, a consideration that
has inherent weight and that also imposes yet another layer of financial costs: jurisdic-
tions across the country have faced expensive lawsuits for jailing people who are unable
to pay criminal justice debt.!

Because a well-functioning justice system generates broad-based social benefits, fund-
ing that system should be prioritized through ordinary budgetary processes rather than
reliance on financial obligations enforced by courts or police. Yet the perceived necessity
of deriving revenue through criminal justice debt raises a cautionary note for reformers:
solutions that eliminate real or perceived funding streams for important governmental
functions will have to include viable fiscal alternatives.

Growing Attention to Criminal Justice Debt

Criminal justice debt—and the unjust and inefficient outcomes it can spawn—has
gained increasing attention in recent years. Advocacy groups have done important
work to reveal how criminal justice debt leads to people being jailed based on their
poverty, impedes the reentry of people released from incarceration, ensnares indigent
defendants in deeper cycles of poverty, and perpetuates costly and inefficient practices
throughout the justice system.” Legal scholars and social scientists have conducted
empirical research on the scale of the problem and the structural consequences of
improper use of criminal justice debt.!® A string of civil rights lawsuits throughout the
country has highlighted the problem, telling vivid stories of individual injustice, expos-
ing unconstitutional practices, and spurring local reforms.!” The federal government

has also pressed for systemic policy changes at the state and local level.'®

This expanding coalition of advocates, researchers, and government actors has created
an environment ripe for reform. Monetary sanctions are ubiquitous in the criminal jus-
tice system, and the harms they impose can be deeply entrenched. But recent efforts by a
broad range of actors have shined a spotlight on these problems. This guide is intended
to support advocates and policymakers seeking to translate this new momentum into
meaningful policy reforms.
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Purpose of the Guide

This guide is intended for advocates and policymakers working at the state level to
cure the harms associated with criminal justice debt. It outlines approaches that may
be directed at numerous statewide actors: legislatures, chief judicial officers or judicial
administrators, and executive agencies. Not every approach outlined here is designed to
be used in every context—rather this guide identifies the kinds of harmful practices that
should be targets of reform and outlines proposed policies that might be implemented.
It should be seen as a toolkit: Policymakers and advocates should select specific reforms
based on the existing practices in their state and the different opportunities afforded by
particular institutional actors.

In setting out potential avenues of reform, this guide focuses on changes that can be
implemented on a statewide basis. It is crucial to recognize, however, that the problems
associated with criminal justice debt are often intensely local:!'® conflicts of interest may
arise when municipalities depend on fees and fines for local revenue; local actors may
develop their own approaches to imposing financial sanctions, through a combination
of formal policy and unwritten practice; local police departments may structure their
enforcement priorities with a view toward revenue-raising, often resulting in racial dis-
parities; and laws applying procedural safeguards may be inconsistently implemented in
different courtrooms across a state or even within a particular jurisdiction. Advocates or
policymakers in any particular state must be alert to these local dynamics.

This guide focuses on statewide mechanisms of reform, rather than changes geared
toward counties, municipalities, or individual courthouses, for three related reasons.
First, even where local practices vary, in most cases the underlying legal authorities for
imposing and enforcing debt will be rooted in state law. Second, working locality-by-
locality to address problems on a hyper-local basis may prove Sisyphean—the process
of investigating each local entity, devising reforms, and having them enacted is far too
time-intensive to realistically allow for reform in every locality that warrants it. (For
example, St. Louis County—which has become a national focal point with respect to
criminal justice debt—consists of 90 individual municipalities.?’) Third, the existence of
such local variation suggests that exclusively local reform may not prove durable—the
same dynamics that have caused localities to undertake their own practices in the past
may lead to drift in the future unless there are strong mechanisms to ensure uniform
best practices. For these reasons, this guide focuses not only on how to put in place
appropriate statewide legal norms, but also on how to create mechanisms for institu-
tionalizing consistent application of those norms across a state.

This guide is organized around four overarching areas of potential reform. For each
area, it provides an overview of the issue as well as several reform strategies that might
be implemented through legislation, court rules, or executive action. The four areas are:
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® Conflicts of interest: One of the most unsettling revelations in the Justice Depart-
ment’s Ferguson investigation was the deep and pervasive conflicts of interest facing
actors throughout that city’s criminal justice system. Simply put, municipalities and
courts used fees and fines, enforced by the coercive power to of the criminal justice
system, to secure government revenue. These financial incentives drove the system’s
approach to law enforcement. Such conflicts of interest are not unique to Ferguson.
Throughout the country, courts and other government actors face pressure to bring
revenue into their own operating budgets through the imposition and enforcement
of criminal justice debt. These incentives distort outcomes and undermine the pub-
lic’s faith in the system. This guide outlines several approaches for eliminating those
conflicts of interest.

= Poverty penalties and poverty traps: Criminal justice debt, and the elaborate enforce-
ment machinery often used to collect it, can have spiraling consequences for the most
economically marginalized individuals. In some instances, enforcement of these obli-
gations has the paradoxical effect of constraining an individual’s ability to earn a
living, thus undercutting the person’s ability to pay court costs while ensnaring her
and her family in a cycle of poverty and indebtedness. Other policies attach cascading
costs and penalties to the collection practices geared toward indigent defendants, cre-
ating a situation where the poor systematically pay more. This guide discusses how to
identify policies that operate as poverty traps or penalties and proposes reforms that
would reverse those effects.

® The ability-to-pay determination: Too often, courts impose financial obligations that
are simply beyond a defendant’s capacity to ever meet. Constitutional law prohibits
jailing defendants for non-payment of debts they cannot afford, which means courts
must make an inquiry into a person’s ability to pay before depriving them of liberty for
non-payment. Sound policy considerations counsel in favor of robust procedures for
conducting such determinations not only at the enforcement stage but also when
financial obligations are imposed. This guide outlines the baseline constitutional
requirements and describes several best practices for ensuring such determinations
are efficient and fair.

® Transparency and accountability: All of the reform strategies outlined in this guide
will benefit from robust transparency measures that allow policymakers, advocates,
researchers, journalists, and individual criminal defendants to understand exactly
how court debt operates. Transparency in this context means laws designed to ensure
data collection by government actors about the functioning of court debt (including
its racial impact), analysis and disclosure of system-wide practices, and opportuni-
ties for individuals to request and receive documents reflecting policies and practices
relating to criminal justice debt.
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A Note on Terminology

For purposes of clarity and simplicity, the array of financial obligations that accom-
pany encounters with the criminal justice system are referred to collectively as “criminal
justice debt.”?! Scholars and advocates have also referred to these obligations as “legal

»22 « »23

financial obligations (LFOs),”?* “monetary sanctions,”® or just “fines and fees.”* Some

advocates refer to the impact of these fine and fees as “debtors’ prisons” or “modern-day

debtors’ prisons.”®

Additionally, at various points, this toolkit will discuss specific types of criminal justice
debt in greater detail. Relevant terms are set out below:

® Fines are financial obligations imposed as a penalty after a criminal conviction or
admission of guilt to a civil infraction.

m Fees (or user fees) are financial obligations imposed as a way for jurisdictions to recoup
costs of the “use” of the criminal justice system, including costs associated with
public defenders, incarceration, probation supervision, GPS monitoring, and court
proceedings.

® Surcharges are financial obligations, either a flat fee or a percentage added to a fine,
imposed to fund a particular government function or a general fund.

® [nterest and penalties are financial obligations and additional costs that accrue based
on staggered payment plans, late payment, or non-payment of criminal justice debt.

" Restitution refers to financial obligations intended to compensate victims of a crime
for their actual losses. Restitution is typically understood to consist of money actu-
ally transmitted to individual victims of crime, but in some instances it is in fact paid
to government-run victims’ funds or to reimburse government agencies or insurance

companies.

2. CONFLICTS OF INTEREST

The dependence of courts and other government agencies on revenue derived from
criminal defendants can generate profound conflicts of interest. Individual decision-
makers throughout the criminal justice system operate according to incentives that may
encourage unnecessarily harsh outcomes for criminal defendants. This dynamic is espe-
cially pronounced where there is a direct link between a criminal justice agency—a court
system, police department, prosecutors’ office, or probation department—and the flow
of revenue derived from fees or fines. In such instances, individual case outcomes may
be driven by the desire to raise revenue, with the most severe consequences for defen-
dants who are least able to afford those financial sanctions. The effects of these conflicts
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of interest extend beyond individual cases. They can undermine the legitimacy of the
justice system by supporting the perception that the legal system privileges budgetary
imperatives over the needs of justice. Such diminished legitimacy will be compounded
when these conflicts of interest are perceived as driving racially disparate outcomes.

Conflicts of interest surrounding criminal justice debt also distort governmental deci-
sion-making more broadly. Where courts and other justice system actors fund their
operations through revenue extracted from a subset of the population, broader deci-
sions about the size and scope of the criminal justice system will evade the normal
budget-making process and the checks and balances that process imposes.

CASE STUDY

LOUISIANA JUDICIAL EXPENSE FUNDS2¢

|27 |28

In Louisiana, municipal,?” civil,?® criminal,?? traffic*® and juvenile?' courts operate judicial
expense funds. Judges may impose costs payable to the judicial expense fund in a range of
circumstances, including when a defendant is convicted after a trial,*? pleads guilty, forfeits

bond, or posts bond with a commercial surety.®

Judicial expense funds are controlled by judges of the court en banc.3* Judges have wide
discretion over how the funds are spent. Municipal and traffic court judges have discretion to use
the funds for “any expense of the court,” including any operating expenses.>® Criminal district
courts have even wider latitude, with the ability to use the funds for “any purpose connected
with” or “incidental to” the court.3¢ The only restriction on spending is that judges may not pay
their own salaries from the funds.?’

On a number of occasions, money from judicial expense funds has been used to pay for luxury
goods or items, including supplemental health insurance for judges, two Ford Expeditions, a

leather vehicle seat upgrade for a take-home vehicle, and a full time private chef.38

In 1991, a federal district court held that surcharges on bail bonds that were paid into the
Judicial Expense Fund were unconstitutional.3® The court held that the complete control
exercised by the judges “plainly creates a temptation for the judges to forego due process
and assess high bail amounts in order to maintain the level of funding necessary to run their

respective criminal justice systems.”0

Despite this ruling, the practice of raising revenue for judicial expense funds through imposing

fees and surcharges on criminal defendants continues. In 2015, a civil rights organization filed

litigation to challenge the constitutionality of this scheme.*!
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Most starkly, unconstitutional conflicts of interest exist when a decision-maker with
the power to arrest, charge, convict, or sentence a defendant would personally benefit as
a result of exercising that power.** Conflicts of interest can also arise in the absence of
such a direct personal conflict where judicial and executive powers are intermingled.*

Conflicts of interest also emerge when raising revenue becomes a dominant aim of the
criminal justice system and when actors in the system are forced to rely on fines, fees,
and surcharges for funding. Political pressure to raise more revenue may be transmit-
ted within a branch of government (such as when a mayor’s office places pressure on a
police chief to issue more tickets) or between branches of government.** In Ferguson,
Missouri, police and court officials were found to have “worked in concert to maximize
revenue at every stage of the enforcement process,”® in disregard of the rights or wellbe-

ing of the people of Ferguson—particularly those who were poor and Black.

CASE STUDY

SUPREME COURT OF MISSOURI, MUNICIPAL DIVISION WORK GROUP

In the aftermath of Michael Brown’s death and the attention that was paid to Ferguson, the
Missouri Supreme Court in 2015 convened a Municipal Division Work Group to identify
reforms that the court could make to address conflicts of interest, as well as broader issues
related to criminal justice debt. The group conducted three public hearings across Missouri
and relied on a number of reports from advocacy organizations and governmental agencies.*
The Work Group released its findings and recommendations in March 2016, which included

the following:

B To address personal conflicts of interest, the majority of the Work Group recommended
that the Supreme Court of Missouri adopt a rule prohibiting part-time municipal judges
from serving as prosecutors or defense attorneys in the same county,*” and prohibiting

attorneys from serving as both prosecutors and defense attorneys in the same county.*®

B To address structural conflicts of interest, the Work Group recommended that the
revenue received from fines and penalties for municipal ordinance violations should be

directed to the state’s school funds.*

® The Work Group also emphasized that court costs, fees, and surcharges could be used
to recoup reasonable court expenses, but should not be directed to law enforcement or
other core government functions. Rather, the state legislature should give municipalities

sufficient taxing power to fund law enforcement through general taxes.>
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There has been a trend towards placing the burden upon the judiciary to generate

enough revenue to cover their operating costs, through retained revenue from fines,

fees, or other assessments. ! As the majority of the budget in most court pays for salary

and personnel costs, many courts have perceived an imperative
to raise more funds through fines and fees.*? Indeed, a survey
of fifteen states found that most had increased the types of fees
and the dollar amounts of each fee during the first decade of the
2000s.?

Along with requiring courts to generate revenue for their own
operations, in some states there are expectations that the courts
will be a “collection agency [funding] executive branch services.”>*
In some instances, these surcharges are earmarked for a specific
purpose which bears a relationship to the offense committed—
for example, where the offense of driving under the influence
carries a fee that is earmarked for a head and spinal cord injuries
family-support program. In other instances, the money is dis-
tributed for a range of purposes only loosely connected with the
justice system. For example, in 2012 Tennessee legislators passed
a measure imposing a $450 criminal record expungement fee,
which was widely understood as a revenue-raising mechanism
to serve the state’s general budget.>® Although the measure was

Criminal justice debt can
undermine the legitimacy

of the justice system by
supporting the perception

that it privileges budgetary
imperatives over the needs

of justice. Such diminished
legitimacy will be compounded
when these conflicts of interest
are perceived as driving

racially disparate outcomes.

intended to generate $7 million per year, it has only raised an average of $130,000 annu-

ally due to the high fee.” Surcharges are, in effect, a regressive tax imposed on criminal

defendants.
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CASE STUDY

TENNESSEE “PRIVILEGE” TAX

Tennessee law imposes a “privilege tax” upon conviction for many crimes.*® The disbursement
of the privilege tax demonstrates the manner in which this surcharge acts as a revenue source

for many areas of government. The privilege tax is disbursed as follows:>’
B (0.0320%—fund established for the operation of the Tennessee corrections institute

B 4.4430%—departments of education (75%) and department of safety (25%), to promote
and expand driver education through the public schools of the state, and to promote
safety on the highways

B 32.1502%—general fund

® (0.6553%—state court clerks’ conference

® (0.8406%—victims of crime assistance fund

B 24.0020%—criminal injuries compensation fund

® 1.3755%—victims of drunk drivers compensation fund

B 3.7653%—compensation/salaries of attorneys other than public defenders and post-
conviction defenders

B (0.5529%—administrative director of the court, to be used to defray the expenses of

serving the general sessions courts and the Tennessee general sessions judges’ conference
m 19.2902%—public defender program
m 7.4701%—civil legal representation of indigents fund

B 2.3506%—earmarked for grants to local governments for the purchase and maintenance

of and line charges for electronic fingerprint imaging systems
B (.3426%—sex offender treatment fund

B 2.7747%—department of education to promote and expand driver education

While the conflicts of interest described above predominately involve governmental
actors, the privatization of criminal justice functions may also lead to conflicts of inter-
est. The role of private companies in two areas merits special attention: probation and
debt-collection.

In many jurisdictions that have privatized probation supervision, probation compa-
nies derive income solely from the fees that they charge probationers. This “offender-
funded” model creates perverse financial incentives for private probation companies to
keep individuals on probation for as long as possible. Companies are incentivized to
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urge judges to impose additional conditions that carry financial costs and to request
that courts sentence defendants to consecutive, rather than concurrent, terms of pro-
bation.®® Advocates and journalists have documented these dynamics in jurisdictions
across the country.®! For example, in Mississippi, a woman was charged a $377 fine for
driving without a valid license, but her probation supervision fees, including a fee for
electronic monitoring, totaled almost $300 per month. When she fell behind on pay-
ments, the probation officer threatened to have her arrested—potentially resulting in
the loss of child custody—even though she had already paid the fine to the court and
her only outstanding debt was owed to the probation company.®?

Similarly, many states permit the assignment of criminal justice debt to private debt-
collectors.®® Those agencies often derive income directly from the fees that they charge
to defendants.®* Florida and Tennessee, for example, allow private debt collection firms
to add up to a 40 percent surcharge on unpaid criminal justice debt.®® These incentives
may encourage abusive practices by debt collectors. The consequences of these perverse
incentives are exacerbated when private debt collectors are delegated decision-making
powers with little government oversight. In Towa, for example, the private debt collector
may be the final arbiter as to when an individual is in default and what is a reasonable
payment to remove a license or registration hold on a delinquent debt.%

This section outlines a range of reforms intended to untangle the conflicts of interest
affecting a state’s criminal justice system.

Legislative Reforms
Cap the Contribution of Court Revenue to Local Operating Costs

States should cap, and over time lower, the percentage of revenue that municipalities or
other localities can derive from the courts. A cap insulates courts and law enforcement
bodies from local political pressures to continue increasing revenue to supplement the
activities of the legislative and executive branches. The reform may need to be accompa-
nied by legislation granting municipalities or localities sufficient taxation authority to
provide a more appropriate and stable revenue base for local governments.®’

This reform was enacted recently in Missouri.®® Every county, city, town, and village is
required annually to calculate “the percentage of its annual general operating revenue
received from fines, bond forfeitures, and court costs for minor traffic violations.”®” If
the percentage exceeds 20% (or 12.5% in St. Louis County), then the excess amount is
sent to the Missouri Director of the Department of Revenue, which distributes money
to the schools of the county. Passing the revenue to a different level of government
reduces the intensity of local political pressures. The law was subject to criticism for
being under-inclusive. Specifically, it didn’t cap revenue raised from housing code
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violations or other non-traffic violations, which in some municipalities are more than
half the charges imposed.”® In January 2016, Missouri passed a new bill limiting revenue

from non-traffic ordinance violations.”!

In Oklahoma, if a municipal law enforcement agency is determined to be conducting
law enforcement practices for the purpose of generating more than 50% of the reve-
nue needed for the operation of the municipality, the State Commissioner of Public
Safety can issue a notice preventing that agency from regulating traffic and enforcing
traffic-related statutes or ordinances on state highways.”? Revenue caps have also been
imposed in Virginia” and Florida.”

Fully Fund Courts from State Budgets

To avoid creating incentives for courts and localities to fund themselves based on crim-
inal justice debt, the judicial system should be fully funded by the state.” Funding
courts out of general revenue reflects the important principle that courts are an equal
branch of government and essential to the common welfare, not a user-pays service
provider. As the Conference of State Court Administrators has explained: “The benefit
derived from the efficient administration of justice is not limited to those who utilize
the system for litigation, but is enjoyed by all those who would suffer is there was no
such system—the entire body politic.””® This means funding court operations from a
state’s general budget. However, the feasibility of this model may depend on the organi-
zation of courts—particularly whether the state has a unified judicial system”’—and on
constitutional restraints on funding models.”®

Eliminate Surcharges Imposed on Criminal Defendants

As discussed above, surcharges improperly use the courts as a substitute taxation
system. By tacking additional financial obligations onto criminal sentences that fund
the general functioning of government, but do not serve any traditional criminal justice
function, surcharges will typically operate as regressive taxes. Yet surcharges are a poor
form of budgetary management. Earmarked funds escape the priority-setting processes
of legislative budgets.” Surcharges should be eliminated and government spending

should be determined through the ordinary budgetary processes.®”

Remove Perverse Incentives of Private Probation Companies

The criminal justice system should not engage private probation companies on terms
that tie a company’s profits to the financial obligations shouldered by probationers
or the length of time individuals remain under supervision. To the extent private pro-
bation companies operate under “offender-funded” business models, the potential for
conflicts of interests are too significant to tolerate and state law should ensure that
such conflicts of interest are eliminated. If private companies are hired to supervise
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probation, legislatures should realign the companies’ incentives to ensure that they are
compensated based on positive outcomes, such as ensuring that probationers avoid re-
incarceration. Where private probation is authorized, states should also abolish super-
vision fees.®!

Eliminate Fines and Fees That Are Specifically Earmarked for Law Enforcement Agencies

In many states, funds collected from criminal defendants are earmarked for law enforce-
ment.®? For example, a statute in Tennessee that establishes mandatory minimum fines
for certain drug offenses, ranging from $250 to $5000, provides that 50% of the amount
collected “shall be paid to the general fund of the governing body of the law enforce-
ment agency responsible for the investigation and arrest which resulted in the drug
conviction.”® This direct link between policing and revenue generation may lead police
agencies to prioritize enforcement in ways that may do little or nothing to advance
public safety but that drive up policing budgets.®* State law should eliminate these
conflicts.

Eliminate Fines and Fees Imposed Prior to Adjudication of Guilt

A number of states have legislation that provides for the imposition of fines or fees
prior to an adjudication of guilt. Examples include:

= Pre-trial diversion fees, where prosecutors are able to collect fees from defendants for
probation-like supervision in exchange for the suspension of criminal proceedings;®®

= Pre-trial abatement schemes, where defendants can pay an amount to the police or
courts to have charges dismissed or adjudication stayed;

= Booking fees;®” and

® Civil forfeiture actions.88

Prior to trial, the discretion of a police officer or a prosecutor is not supervised in any
way by the courts, nor challenged by a defense attorney.®® Yet pressure to raise revenue
through such obligations may be especially acute. Accordingly, fees imposed at these
early stages of the criminal process should be eliminated.

Judicial Reforms

Exercise Supervisory Control Over Local Courts

It is common for a chief justice or presiding judge to be vested with administrative
oversight authority over lower courts in their state or region.’® Higher courts are
more removed from the conflicts of interest affecting local or municipal courts. These
courts should audit the performance of inferior courts, including municipal courts, to
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determine whether they are complying with existing law, recommend best practices,
and assist or even temporarily manage failing or dysfunctional courts.”!

Closer supervision of municipal courts has been a reform goal in Missouri, with the
Missouri Supreme Court Municipal Division Work Group recommending the creation
of full-time professional staff positions in the Circuit Court of St. Louis County to assist
the Presiding Judge with supervision duties. The proposed role of those staff members
is “to make frequent scheduled and unannounced visits to the municipal courts, to
review their records and practices with the municipal judges and clerks, to observe the
courts in session, to evaluate whether the municipal courts are complying with Mis-
souri statutes and supreme court rules, and to report any observed deficiencies to the

Presiding Circuit Judge for individualized attention as required.”?

Monitor and Eliminate Racial Disparities

One of the lessons of the Justice Department’s Ferguson investigation is that deeply
entrenched conflicts of interest can interact with overt and implicit bias, resulting in
discriminatory practices designed to raise revenue. Acting in their supervisory capaci-
ties, chief justices and chief judges should take active steps to eliminate these dispari-
ties. This should include, at a minimum, data collection and analysis designed to spot
unwarranted racial disparities and training on implicit bias for judges and prosecutors
involved in the imposition and collection of criminal justice debt.

Executive Reforms
Realign Incentives of Private Probation Companies and Private Debt-Collectors

When private companies perform functions related to the imposition or enforcement of
criminal justice debt, agencies contracting with them should actively structure contracts
to establish proper incentives. Some states have begun to move towards a “performance
incentive” funding model in other criminal justice contexts. In Pennsylvania, for exam-
ple, the Department of Corrections initiated performance-based incentive programs for
halfway houses contracted by the state.” Private operators who lowered recidivism rates
were rewarded, while those who failed to do so had their contracts revoked. In Illinois
and California, probation agencies were rewarded with a share of prison cost savings
when they revoked fewer probationers to prison for violations.”* In California, as of
2011, the state saved $278 million in prison costs and reduced probation revocations
by nearly one-third.”> In Illinois, the program cut participant recidivism by as much as
one-fifth.”® Applied to private probation companies and debt-collectors, performance
incentive models would require robust oversight mechanisms to monitor the perfor-
mance of private companies and provide the data to which incentives can be tied.*” It
is crucial to ensure that these companies are not incentivized to use inappropriately
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coercive collection tactics. This will likely mean eschewing contracts that tie a com-
pany’s profits to the amount of debt it extracts and instead linking compensation to
more fundamental goals of the criminal justice system, such as successful completion
of probation and reduction of recidivism.

Disseminate Consumer Protection Information

In many states, the attorney general will maintain responsibility for enforcing consumer
protection laws. These laws will typically reflect the principle that debt-collection should
not be unduly coercive, especially where vulnerable individuals are involved. State attor-
neys general should publish know-your-rights information via the Internet and other
accessible media outlets to inform individuals subject to criminal justice debts of their
rights against unfair or unlawful debt-collection practices.

3. POVERTY PENALTIES AND POVERTY TRAPS

As states and municipalities have looked for revenue sources without resorting to rais-
ing taxes,”® the burden of criminal justice debt has become significantly more onerous
for poor Americans than for those with means.? The poor pay more not simply because
they are more often targeted for enforcement,' or because many infractions—such

as sleeping in public places!®! or failing to maintain auto insurance'%?

103

or selling loose

—criminalize poverty. Poor people pay more than those with means simply
104

cigarettes
because of the fact of their poverty.

A “poverty penalty” exists when a poor person is punished more severely than a wealth-
ier person for the same infraction as a direct consequence of her poverty. It may take
a variety of forms: late fees, which can vary from a fixed amount!® to a percentage

1

of the debt owed;!% costs of collection;!?” interest charges;!%® fees to enter installment

109

plans;'% the issuance of arrest warrants (with associated fees);'!° fines for contempt of

court;!! jailing for contempt of court; and the imposition or extension of probation

112

(with associated fees)''* until the debt is paid in full. These penalties amount to addi-

tional punishment due to a defendant’s poverty.

A “poverty trap” is a policy that not only punishes the poor more severely, but keeps a
person in poverty by inhibiting his or her ability to make a living or meet basic needs
and obligations. For example, making payment of criminal justice debt a condition of
probation or parole acts as a poverty trap when it results in the denial or termination
of public benefits, such as food stamps, social security, and housing assistance.'’® The
suspension of a driver’s or professional license is one of the most pervasive poverty
traps for poor people assessed a fine that they cannot afford to pay.!'* The practice is
widespread.!’S Nearly 40% of license suspensions nationwide stem from unpaid fines,
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missed child support payments, and drug offenses—not from unsafe or intoxicated
driving or failing to obtain automotive insurance.!'® Suspension of a driver’s or profes-
sional licenses is hugely counterproductive; it punishes non-payment by taking away a
person’s means for making a living.}!” License suspension programs are also expensive

for states to run!!®

and they distract law enforcement efforts from priorities related to
public safety.!?? License suspensions may also be unconstitutional if the license was sus-
pended before the judge determined the defendant had the ability to pay the criminal

justice debt.!?°

Poverty penalties and traps are bad public policy. Poverty penalties are often simply
uncollectable and lead to cycles of debt and poverty.!?! These practices often lead to
incarceration and give rise to new exposure to the criminal justice system due to pro-
bation violations or driving with a suspended license.!?? Poverty penalties and traps
cost the state money in unnecessary enforcement costs and result in large amounts of
debt going uncollected.'?® Given the often draconian consequences of non-payment of
criminal justice debt, in some cases family members or friends may pay a defendant’s
debt, extending punishment from the defendant to others in a way that undermines
deterrence and exacerbates a community’s poverty.'?* Criminal justice debt can also act

as a barrier to reentry for those leaving jail or prison.!?®

This section outlines reforms designed to reduce the disproportionately harsh impacts
that criminal justice debt can have on the poor simply by virtue of their poverty, and to
increase the fairness of criminal justice debt collection practices more broadly.

Legislative Reforms
Abandon Reliance on Poverty Penalties

States should abandon reliance on poverty penalties. Specifically, state legislatures
should enact policies:

® Requiring courts to conduct an ability to pay assessment before levying penalties for
non-payment, as discussed in greater detail in Part IV;

= Prohibiting the imposition of additional interest or other costs for payment plans for
those with the inability to pay the full amount;

= Eliminating interest fees, late fees, collection agency referral fees, and other penalties
incurred during a period of incarceration;

= Allowing individuals to obtain hardship deferments—such as freezing interest and
penalties or permitting deferral of payments—during a period of financial hardship.'?¢

= Ensuring that ability to pay determinations consider all court ordered obligations
that defendants are required to pay.'?’
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End the Use of Collection Mechanisms That Act as Poverty Traps

This guide does not take a position on whether collection methods such as wage gar-
nishment, bank account freezes, barriers to vehicle registration, and diversion of tax
refunds are appropriate sanctions for those who are able, but

unwilling, to pay criminal justice debt. For those unable to pay, Poor PeOP|e pay more
however, such aggressive collection tactics can lead to broader than those with means
financial crises, including job loss, inability to pay other bills, )

and eviction—destabilizing events that push people deeper into S|mp|y because of the
poverty.!?® These mechanisms should be used minimally, and fact of their poverty.

only when subject to strict ability-to-pay determinations to

ensure that they are not directed at individuals who are unable

to afford court-imposed financial obligations. Additional poverty traps, such as linking
probation terms to payment of criminal justice debt or suspending driver’s and profes-
sional licenses are discussed in greater detail below:

® Linking Probation Terms to Payment of Criminal Justice Debt

Probation should never be imposed or extended solely as a way to collect debts. States
should conserve resources—allowing probation officers to spend their time with pro-
bationers who need their attention and reducing the number of persons arrested and
hauled into court for technical violations arising out of an inability to pay criminal
justice debt.!?® For example, Virginia commissioned a task force comprised of stake-
holders from across the criminal justice system to study alternatives to incarceration;
among other things, the task force recommended making it easier for defendants to
leave supervised probation where the only reason the defendant remained on super-
vised probation was non-payment of fines and fees.'*° Similar policies can ensure that
probation does not become a poverty trap.

® Suspending Driver’s and Professional Licenses

Lawmakers should discontinue the use of driver’s license suspensions as a penalty for failing
to pay criminal justice debt, at least where a defendant is unable to pay.®! If such licensing
is premised on keeping the public safe, suspensions should be tailored to promote public
safety not to facilitate debt-collection.!®* Similarly, states should not authorize suspension

of professional licenses on the basis of non-payment of criminal justice debt.!3

Encourage Fair Collection Practices

Aside from abolishing poverty penalties and poverty traps, state statutes should be
amended to encourage smart and fair collection practices. These practices may include:

® Caps on the percentage of income that can be collected. Lawmakers should cap the
amount of a defendant’s take home pay that can be collected. Policy advocates have
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suggested that there is a “tipping point” where the amount of debt collection becomes
counterproductive to a defendant’s stability and leads to reoffending; some studies
on child support cite 20 percent of take-home pay as this “tipping point.”!** Another
well-established method for determining “discretionary income” comes from the stu-
dent loan repayment context. “Discretionary income” in that context is defined as
income in excess of 150% of the federal poverty line and reasonable and fair monthly

payments are 10% of this discretionary income.!%

For these caps to be effective, it is
crucial that jurisdictions conduct robust ability-to-pay determinations. As discussed
in more detail in Section 4, courts should define the relevant financial information
courts take into account. These determinations are necessary to ensure that courts
and other decision-makers have a full picture of a person’s financial obligations so

that court debt does not exceed a reasonable tipping point.

® Reasonable and fair payment plans. State legislatures can incentivize people who owe
criminal justice debt to satisfy their obligations over time. For example, for debt-
ors who enroll in reasonable and affordable payment plans tied to their income,
courts could incentivize consistent compliance. Incentives could range from a waiver
of interest charges or waiver of the principal owed after a certain length of compli-
ance!3® to certificates of good conduct,'®” which might make a person eligible for
privileges that would have been withdrawn upon a conviction for certain offenses.
Payment plans should have no minimum payment amount.

® Ensure that government plays by the same rules as private debt-collection agencies. If
it would be illegal for a private debt collector to engage in a certain practice—such as
charging punitive fees or using unduly coercive means—so too it should be impermis-
sible for the government to do the same.!*® This reform may require states to impose
caps on the amount of interest and collections fees government could charge.!®
States should also enact policies that prohibit aggressive wage garnishment of indi-

gent persons with criminal justice debt.!*

m Create statutes of limitation for debt collection. When the amount owed by a debtor
becomes difficult to determine and verify due to poor recordkeeping or the passage
of time, debts should be terminated. For example, the city of Philadelphia decided
to end a campaign to collect court debt issued prior to 2010 after advocates showed
that the records were unreliable and that indigent defendants would be unable to pay
much of the outstanding debt."*! In the federal criminal justice system, outstand-
ing fines are waived 20 years after imposition, or 20 years after someone is released
from prison,'** and special assessment fees expire if they are unpaid after 5 years.!*?

Statutes of limitation should be properly circumscribed to avoid enforcement of un-

administrable fines and to avoid creating an endless impediment to reentry.
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Scale Debts Based on Ability to Pay

Legislatures should provide statutory authorization and incentives for jurisdictions to
experiment with “day fines”—also known as structured fines!**—which are widely used
in Europe and Latin America and have been tested in several American jurisdictions.!*
Day fines are sanctions that are calibrated to an individual’s ability to pay. Legislatures
and courts determine how many “units” of punishment are merited for a specific offense
and then those units are set against a person’s income to determine an appropriate fine.
One common unit would be one day’s worth of wages, or a “day fine.”!*® Experiments
with day fines in the United States have been conducted at the municipal, county, and

statewide level, both with and without statutory authority.!*

BURDENS TO SIXTH AMENDMENT RIGHTS

Defendants in nearly every state and the District of Columbia are statutorily required to pay
costs associated with the exercise of their rights under the Sixth Amendment,’*® including

130 (including juror per diem charges''or

the right to a defense attorney,'* to a trial by jury
general jury fees'?), or to call witnesses for their defense.’>® They may also be charged witness
fees, including the costs of subpoenas;'>* fees for essential investigation or evidence, including
fees to process DNA or drug samples;'>® fees covering the costs of the prosecutor or law
enforcement agents to prosecute the case;'*® and fees covering the costs of the court to
hear and try the case, including stenographer fees or court personnel salaries.’” These “Sixth
Amendment Taxes” may burden a defendant’s ability to exercise her constitutional rights and

undermine the legitimacy and fairness of the criminal justice system.

By adding an economic cost to the exercise of constitutional rights, Sixth Amendment Taxes
may operate as poverty penalties. Such costs may deter impoverished defendants from fully
utilizing constitutional rights afforded to them in criminal cases. Ultimately, chilling the exercise of
constitutional rights by poor defendants increases the chances that they will face worse criminal
justice outcomes as a result of their poverty. There does not appear to be any systematic empirical
evidence demonstrating the extent to which Sixth Amendment Taxes affect case outcomes for
people who are too poor to afford these costs. There is, however; significant anecdotal evidence
that these fees have real effects on decision-making by defendants. In a study of indigent counsel
fees, NPR found that “poor people sometimes skip using an attorney,” even though that attorney
might be better equipped to help the defendant avoid high penalties resulting in even greater
financial debt.”® And a judge in Michigan estimated that 95% of defendants in his county waive
their right to counsel after being informed that they might be required to pay for court-appointed
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counsel and approximately half of defendants plead guilty at arraignment.’>” The increased
economic costs attached to more severe sentences, including higher statutory fees'® and
higher incarceration rates,'®" may compound the already significant leverage that prosecutors
enjoy in obtaining guilty pleas. The following reforms will help ensure that defendants are able
to exercise their Sixth Amendment rights, regardless of their ability to pay:

B | egislatures must fully fund the criminal justice system through means other than Sixth
Amendment Taxes. Simply removing Sixth Amendment Taxes without replacing the
funding streams for courts and public defender officers will only result in more constitu-

tionally deficient conditions for defendants.

B State judiciaries should enact court rules directing trial courts to conduct ability-to-pay
determinations before Sixth Amendment Taxes begin to accrue; those rules should also
direct trial courts to waive non-mandatory Sixth Amendment Taxes that would impose

a significant financial hardship.

B Plea bargaining should not short-circuit ability-to-pay procedures. It is estimated that
90 to 95 percent of state and federal criminal cases are adjudicated through plea bar-
gaining.'®? In exchange for more lenient sentences or diversion, some prosecutors may
require defendants to agree to pay restitution or fines, even if the prospect of full pay-
ment is unrealistic.'®* Courts have reached different conclusions about whether a negoti-
ated agreement to pay restitution as part of a plea bargain can substitute for an ability to
pay determination.'®* But as a matter of policy, the ability to plead guilty or participate
in a diversion program should not be predicated on the waiver of the right to an ability-

to-pay hearing.'®>

Authorize Alternatives to Monetary Sanctions

Courts should be authorized to consider alternatives to monetary sanctions, including
creating community or specialty courts, converting criminal justice debts to commu-
nity service, or imposing other non-monetary penalties. Some jurisdictions have created
community courts, where judges use trauma-informed and evidence-based approaches
to ensure that defendants receive services in addition to appropriate sanctions, while
increasing procedural justice.!®® Many, but not all, states currently authorize judges to
impose community service as an alternative to incarceration, but the process could be
further incentivized and streamlined.

The imposition of excessive or unreasonable community service may, of course, become a
significant or insurmountable obstacle for indigent persons, especially those whose work
schedules, family obligations, or disabilities make community service unrealistic. In
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some cases, it may not be feasible for defendants to complete community service. In
these situations, judges must have discretion to waive fines and fees, give defendants
credit for engaging in drug or mental health treatment, or find an alternative sanction
that does not involve jail.!*” Courts must guard against replacing one vise with another.!%®
But in many instances, a well-designed community service program would present a
viable and productive alternative.

CONSIDERATIONS REGARDING COMMUNITY SERVICE

Substituting community service for monetary obligations is not a panacea. There are risks that
might make community service unduly punitive. The following are important considerations
for lawmakers, agencies, judges, placement sites and others who are interested in instituting

community service programs:

® Work should be rehabilitative rather than punitive. Sentencing indigent debtors to
clean government bathrooms or pick up trash from the highway may evoke chain gangs
and stigmatize indigent defendants. Effective programs serve the needs of communities

without demeaning people for being too poor to afford a monetary sanction.

B Community service should not unduly interfere with other obligations. For people
with work, school, and family obligations, community service obligations should be care-
fully calibrated to avoid putting people in situations where they must choose between

complying with court obligations and meeting basic needs.

B Community service hours should be valued at minimum wage or higher. Commu-
nity service obligations will often assign a monetary value to each hour of service, so
that the overall community service obligation will be satisfied when the individual accu-
mulates a number of hours equivalent to the court-ordered financial obligation. It is
important that the dollar value assigned to each hour of community service should
be set at minimum wage or higher. This ensures that community service obligations
remain reasonable and it reduces the risk that court-mandated community service

will displace paid employees who might otherwise perform the assigned duties.'®’

B Courts and host organizations should address liability concerns, including worker’s
compensation claims.’? Organizations that host those completing court-ordered com-
munity service may be liable both for any injuries that occur during the community
service, as well as torts caused by the person performing community service. Non-profit
organizations should consult with legal counsel and ensure they have adequate insurance
before becoming host sites for court-ordered community service.

B Community service programs should consider safety. Some defendants, such as victims

of violence or people who are involved with gangs, may not be able to engage in community
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service programs in particular locations or in the public view. Courts and probation
departments should consider a defendant’s safety when tailoring a community service
program to a particular person.

B Defendants should not be required to pay fees or purchase insurance to participate in

community service.'”!

B Transportation should be provided, especially for those with suspended licenses due

to criminal justice debt.'”?

Before implementing community service programs, states should also create statewide or
jurisdiction-specific standards, governed by applicable law. In New York State, for example,

173 which

the Division of Criminal Justice Services drafted Community Service Standards,
outlines relevant law, such as New York labor and human rights law, as well as administrative
considerations. Some characteristics of well-designed community service programs include
elements of restorative justice, some degree of choice and agency for defendants, and
meaningful integration of volunteers with court-ordered defendants in the service of real
work."”* As an overarching consideration, community service should aim to set up individuals
for success, not failure, which means that community service obligations should be realistically
discharged within a reasonable amount of time. Crafting community service obligations with a
rehabilitative purpose can also help to offset some of the administrative costs by avoiding the
costs of future criminal conduct. With proper implementation, the benefits of such programs
may include reduced rates of recidivism, the completion of important civic projects, and

community building.'”®

De-link Debt and Reentry

Legislatures should reduce the collateral consequences that indigent defendants face
as a result of criminal justice debt when they leave prison. Parole supervision fees!”®
and requirements that prisoners repay the costs incurred from their incarceration'””
are unlikely to provide states with substantial revenue but may undermine efforts to

minimize recidivism. The following policies de-link debt from reentry:

® De-link Payment from Expungement. Expungement of a criminal record should not
be conditioned on a person’s financial status. In some states the full payment of
court debt is a requirement for expungement;'”® in others, mandatory expungement
fees may act as a barrier to reentry.!”? Both of these practices constitute poverty traps.
Conditioning expungement on payment of criminal justice debt should only occur,
if ever, when a robust ability to pay determination demonstrates that non-payment is
willful. Expungement has hugely significant consequences for, among other things,
employment and housing opportunities; it is unfair and counterproductive to link
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those outcomes to wealth. Indeed, for many individuals released from prison, condi-
tioning expungement on repayment will create a vicious cycle: those individuals may
have accumulated extremely high court debt, yet they will have earned no significant
income during their period of incarceration and their ability to obtain employment
upon release may be significantly impeded by court records.

® De-link Payment from Voting Rights. States should eliminate the payment of criminal
justice debt as a requirement to restore voting rights. One recent report found that 30
states have laws that disenfranchise people who owe criminal justice debt.!®° Voting is
simply too fundamental a right to condition on whether a person has made a monetary
payment, and the consequences are especially stark for people who cannot afford to pay

criminal justice debt and therefore face a potential lifetime of disenfranchisement. '8!

Create Amnesty Programs

In some cases, a defendant may be able to pay part of a debt but fears coming forward
to do so. State legislatures should authorize programs designed to incentivize debtors
to come out of the shadows and make what payments they can by enrolling in feasible
payment plans and payment forgiveness programs. These “amnesty programs” have
been implemented to collect revenue that would have otherwise likely gone unclaimed

while also allowing people to clear warrants and reestablish licenses.!8
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SPECIAL CONSIDERATIONS FOR JUVENILES

Juveniles and their families who may be burdened with fines, fees, and restitution as a result
of juvenile justice system involvement face unique harms due to criminal justice debt.'®* The
imposition of this debt may be widespread—one study in Pennsylvania found that 80% of

juvenile defendants were burdened with criminal justice debt.'8

For young people and their families, the imposition and collection of criminal justice debt may
undermine the rehabilitative goals of the juvenile justice system—pushing young people deeper
into the criminal justice system and negatively impacting their family relationships. When
juveniles are responsible for paying this debt, they may have terms of probation extended and
can become enmeshed in the criminal justice system as adults based on their failure or inability
to pay criminal justice debt.'® Many young people have no way of accessing money to pay for
criminal justice debt because of limits on their ability to work, or because working excessive
hours could negatively impact their education.'® Additionally, expungement and record sealing
may not be available to young people until fines and fees are paid, or probation terms are
over."® Finally, civil judgments can negatively impact a young person’s credit, limiting their ability

to access jobs, housing, and educational loans."

In light of these concerns, some jurisdictions across the country have reduced or eliminated
criminal justice debt for juveniles. Alameda County, California recently repealed administrative
fees that are charged to the families of juveniles in the criminal justice system.'® California
is considering statewide legislation that would prevent counties from charging these fees
altogether.’”® Washington State passed the Year Act, which eliminated some juvenile justice
system fees and fines, and allowed young people to have their records sealed if they had made

good faith efforts towards paying off restitution.'”!

For a comprehensive discussion of the ways in which criminal justice debt impacts juveniles
and their families, see Jessica Feierman et al., Juvenile Law Center, Debtors’ Prison for Kids?: The
High Cost of Fines and Fees in the Juvenile Justice System (2016).

Judicial Reforms
Amend Court Rules

State supreme courts should enact court rules to encourage the use of alternative con-
ditions—such as payment plans, conversion to community service, and fine waivers—
when payment of an amount owed would pose a significant hardship, as discussed
above. Recently, the Supreme Court of Michigan enacted new court rules that guide
Michigan courts in the exercise of this discretion, including rules allowing for a court
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to modify a debt: “If the court finds that the defendant is unable to comply with an
order to pay money without manifest hardship, the court may impose a payment alter-
native, such as a payment plan, modification of any existing payment plan, or waiver
of part or all of the amount of money owed.”’**> Courts around the country may seize
the initiative to eliminate poverty traps and penalties. The space available for court-led
change will often depend on the underlying legal requirements. Where not precluded
by statutes affirmatively mandating practices that constitute poverty traps or penalties,
many of the legislative reforms outlined above—including those that involve waiving
or capping unnecessary fees or de-linking access to important resources from payment
of court debt—could be accomplished through court rules that constrain discretion by
individual judges.

Create Diversion Courts

Another potentially useful intervention is the establishment of diversion courts where
judges may waive certain fines and fees for participation in activities like educational or
drug treatment programs.'?> One example is Houston’s Homeless Court, where home-
less defendants can resolve outstanding misdemeanor warrants. The program is volun-
tary, it does not require defendants to give up any due process protections if they later
choose to go to trial, and defendants play an active role in working with local agencies to
propose how they can fulfill their sentence’s requirements by participating in commu-
nity service, counseling, computer or literacy classes, or job-search programs.!** Where
governed by appropriate safeguards and limited in scope, these alternative courts can
ensure appropriate criminal justice interventions that do not punish or perpetuate pov-
erty. Finally, when creating diversion courts, chief justices or chief judges should ensure
adequate training—including training on implicit bias to ensure that individuals are
not disproportionately excluded from diversion courts based on their race.

Executive Reforms
Exercise Authority Over Collection Agencies

In many states, the attorney general is responsible for collecting debts owed to the state,
either by collecting debts directly or by contracting with third-parties to collect debts.'*®
Sometimes the line between action taken by a state attorney general’s office and a pri-
vate debt collection company or private contractor is blurry. For example, in Ohio, pri-
vate debt collectors used letterhead from the attorney general’s office when they sent
demand letters arising from debt owed to the state.!”® When attorneys general contract
with third parties to collect criminal justice debt, they should structure contracts to
require debt-collectors to use reasonable payment plans (as discussed above) and pro-

hibit the use of abusive or unfair debt collection practices and excessive fees.
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Monitor Civil Rights Consequences

In many instances, the practices that constitute poverty penalties or traps may not be
applied equally. When imposed in a racially disparate manner, practices like license
suspension or extended terms of court supervision may deepen existing racial dispari-
ties in access to opportunity.’” In most states, the attorney general’s office will have a
civil rights division with broad authority to monitor, and shine a spotlight on, prac-
tices resulting in unwarranted racial disparities.'’® Attorneys general should exercise
that authority to identify and help eliminate discriminatory practices by local actors,
whether they grow out of overt or implicit bias.

4. ABILITY-TO-PAY DETERMINATION

Judges across the country routinely incarcerate people for failure to pay criminal justice
debt without regard to the financial circumstances that may make payment impos-
sible.'? This practice violates well-established constitutional principles. Moreover,
incarcerating individuals because of their inability to pay imposes a particular hard-

200 and exacerbates racial and

ship on some of the most vulnerable members of society,
socioeconomic inequalities in the criminal justice system.?’! Additionally, the practice
leads to wasted resources, as efforts to secure payment from individuals who may be
unemployed, homeless, or simply too poor to pay are often fruitless.??? Accordingly, a
crucial reform is to ensure that no one is ever jailed because they cannot afford to pay

a fine or fee.

The Supreme Court has made clear that the Constitution prohibits courts from jailing
people for not paying debt that they are too poor to afford. In Bearden v. Georgia, a case
involving the automatic revocation of probation where a probationer did not make
required payments, the Court held that “depriv(ing] a probationer of his conditional
freedom simply because, through no fault of his own he cannot pay a fine...would be
contrary to the fundamental fairness required by the Fourteenth Amendment.”?%® Simi-
larly, in Tate v. Short, the Court held that the Equal Protection Clause of the Fourteenth
Amendment “prohibits the State from imposing a fine as a sentence and then automati-
cally converting it into a jail term solely because the defendant is indigent and cannot
forthwith pay the fine in full.”?** The Court emphasized that a willful failure to pay a
fine was distinguishable from a defendant’s inability to do s0.2% It is because of this dis-
tinction—between a defendant who refuses to pay criminal justice debt and a defendant
who lacks the means to pay—that an ability to pay determination must take place before
someone is jailed for nonpayment of criminal justice debt.
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The Supreme Court has recently provided guidance on what an ability-to-pay determi-
nation should consist of. In Turner v. Rogers, the Court held that finding a man in con-
tempt of court and jailing him for unpaid child support payments without inquiring
into his financial status “violated the Due Process Clause.”?% In reaching its holding,
the Court also noted certain procedures which, taken together, create “safeguards” that
can “significantly reduce the risk of an erroneous deprivation of liberty” in the nonpay-
ment context.’”” These safeguards include:

(1) notice to the defendant that bis “ability to pay” is a critical issue in the contempt proceeding;
(2) the use of a form (or the equivalent) to elicit relevant financial information; (3) an
opportunity at the bearing for the defendant to respond to statements and questions about his
financial status, (e.g, those triggered by his responses on the form); and (4) an express finding
by the court that the defendant has the ability to pay.*°®

The Court left open the possibility that even more stringent protections, including the
right to counsel, may be appropriate where the government is affirmatively seeking to

have an individual jailed based on non-payment of criminal fines or fees.?*

This section outlines reforms designed to put in place robust ability-to-pay procedures.

Legislative Reforms
Codify Critical Elements of Ability-to-Pay Proceedings in State Law

Ability-to-pay determinations have several critical elements which should be mandated by
statute for situations where courts need to determine a defendant’s ability to pay criminal
justice debt:

= Robust notice provisions. Defendants should receive comprehensive notice outlining
the financial obligations they face, the standards that will be applied, the informa-
tion that will be considered, and their right to counsel. It is especially important for
defendants to have notice about what types of documents they should bring to the
hearing (e.g., tax returns, pay stubs, bank account information, proof of receipt of
public benefits).

m Clearly articulated and well-defined operative terms. Statutes should define opera-

» <«

tive terms such as “indigent,” “ability to pay,” and “financial hardship.”!% It is also
imperative that statutes clearly define what follows from the application of these
terms. For example, a jurisdiction may impose a standard of “indigency” that, where
applicable, triggers a requirement or a presumption that all financial obligations be
waived or modified. On the other hand, certain standards (e.g., “undue hardship”)
may require courts to scale or adjust monetary obligations—either by reducing their
absolute magnitude or requiring reasonable payment plans—to make them consis-

tent with an individual’s financial circumstances.
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The Supreme Court has made

® Clear burden of proof. Ability-to-pay determination procedures should make clear
both the burden that must be met and which party must meet it.

® Presumptions of inability to pay based on indigency. To make determinations more
efficient, statutes may include rebuttable presumptions that people who are indigent,
either because their income is below a certain threshold or because they receive public

benefits, are unable to pay criminal justice debt.?!!

® Clear description of the sources of financial information considered. A court may
consider, for example, tax forms, public benefit eligibility, affidavits, or other docu-
ments that can give a realistic picture of a person’s financial status. The standards for
demonstrating inability to pay criminal justice debt should not be overly onerous or
unnecessarily stringent. Excessively burdensome documentation requirements run
the risk that courts will reach erroneous determinations of a defendant’s ability to
pay due to the defendant’s inability to produce required documents. It is also impor-
tant that courts consider, among other things, the full array of legal fees and fines
a defendant faces. While a relatively low-level fine in one jurisdiction may not prove
catastrophic on its own, an impoverished defendant may face truly severe burdens
when shouldering the cumulative weight of financial obligations imposed in numer-
ous proceedings or by multiple jurisdictions.?!?

= Ability-to-pay findings on the record. Requiring courts to make express findings of
ability to pay on the record serves the functions of ensuring that requisite procedures
are followed, effectively informing the defendant of the outcome of a determination,

and aiding in any subsequent review.*!

A final crucial consideration is when ability-to-pay determinations should occur. The
elements of an ability-to-pay proceeding listed above should be considered critical
ingredients of such proceedings whenever they take place. As
discussed above, well-established constitutional principles
require ability-to-pay determinations prior to incarcerating

clear that the Constitution a person for non-payment. Though not mandated by estab-

prohibits courts from jailing

lished Supreme Court case law, policy considerations counsel
in favor of conducting such determinations when financial

P60P|e for not Pa)’lng debt that obligations are imposed, not simply when a court is deciding

they are too poor to afford.
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whether to incarcerate someone for non-payment. Although
there are costs associated with conducting ability-to-pay deter-
minations when financial obligations are imposed, assessing
a defendant’s ability to pay at that earlier stage may ultimately be far more efficient
than waiting until a defendant has defaulted. Efforts to collect criminal justice debt
that a defendant cannot pay are costly, so the net financial impact on a jurisdiction
should reflect the benefit of avoiding measures to recoup uncollectable debt.?!* Beyond
the increased efficiencies that flow from avoiding futile collection efforts, assessing

Confronting Criminal Justice Debt



financial circumstances at the imposition stage will avoid unnecessarily enmeshing
impoverished defendants in the criminal justice system through arrests or court pro-
ceedings connected to enforcement of unpaid debt.?!® When financial circumstances
are assessed at the imposition stage, defendants should generally also have an oppor-
tunity to raise changes in their financial circumstance that render them unable to pay
whatever financial obligations were imposed.?1¢

CASE STUDY

BILOXI SETTLEMENT

A settlement agreement in a federal lawsuit challenging practices in the municipal court of
Biloxi, Mississippi provides a potential model for defining the mechanics of ability-to-pay

determinations.2"”

B Timing of ability-to-pay determination. Under the agreement, the court shall conduct
an ability-to-pay determination when “determining the amount of LFOs, establishing an

LFO Payment Plan, or addressing the nonpayment of LFOs in a hearing."®

® Considerations in determining ability to pay. In determining ability to pay, a court
must consider “the defendant’s efforts to earn money, secure employment, and borrow
money, as well as any limitations on the defendant’s ability to engage in such efforts due
to homelessness, health and mental health issues, temporary and permanent disabilities,
limited access to public transportation, limitations on driving privileges, and other rel-

evant factors.”21?

® Standard form. Defendants complete an “LFO Inability to Pay Form” to document their
income and assets, any outstanding debts, and their efforts to borrow money as well as

any attempts to find work.22°

B Alternatives to incarceration. If a judge determines that the defendant is unable to pay,
the judge must consider alternatives to incarceration, including waiver or reduction in
fines, community service, completion of job training or other educational programming,

or an extension of time to pay.2%!

Amend or Repeal Facially Unconstitutional Statutes

Many states maintain laws that, on their face, contradict the constitutional protec-
tion against being jailed based on inability to pay a financial obligation. For example,
some states have statutes permitting incarceration of individuals whose failure to pay
is based on inability to afford financial obligations?*? or mandating automatic incar-
ceration for failure to pay criminal justice debt without providing an ability-to-pay
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determination.??® Such statutes should be repealed or amended to conform to minimal
constitutional requirements.

Eliminate Presumptions of Ability to Pay Criminal Justice Debt

Presumptions that all defendants are able to pay criminal justice debt are bad public
policy. Examples of these practices include not only blanket presumptions that all
defendants are able to pay criminal justice debt,?** but also presumptions of an abil-
ity to pay based on circumstances that are not necessarily tethered to a defendant’s

225 and consideration of a defendant’s

financial situation (such as paying a bail bond)
imputed future income. *° An inaccurate ability-to-pay determination or no ability-to-
pay determination, coupled with the threat of imprisonment for failure to pay criminal
justice debt, can cause defendants to take desperate measures, including handing over
money from the disability and welfare checks that they need to survive.??” Statutes gov-
erning criminal justice debt should not impose presumptions that may cause individu-
als to be erroneously deemed to have engaged in willful non-payment when in fact they

lack the ability to pay.

Judicial Reforms

State supreme courts should also enact court rules or administrative orders to ensure
robust ability-to-pay proceedings. The same critical elements of ability-to-pay determi-
nations outlined above should guide those rules or orders.

Provide Judicial Education

Chief justices or a state’s administrative office of the court can educate trial court judges

to ensure compliance with constitutional principles. This can be done in a variety of

ways, including:

® Judicial training. Judges who are tasked with imposing fines and fees or adjudicating
a defendant’s default on criminal justice debt should be trained on the holdings of
Bearden and Turner and relevant procedures, obligations, standards, and consider-
ations.??® When new judges take the bench, they should undergo training prior to

presiding over any matters that involve the imposition or collection of criminal jus-
tice debt.???

® Bench cards. Circulating a user-friendly and information-rich document to judges
can help ensure that defendants who come before them are not erroneously deprived
of their liberty on the basis of their inability to pay criminal justice debt. Bench cards

relating to criminal justice debt issues are currently in use in multiple states.?3°

® Guidance regarding warrants for nonpayment. The statewide administrative office of

the courts should analyze failure-to-pay arrests and issue guidance providing that no
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warrants will issue for the nonpayment of criminal justice debt.>>! For example, an
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analysis was undertaken in Denver and resulted in the cancellation of 12,500 active
warrants and a projected revenue gain based on reduced costs for serving warrants

and incarcerating people for nonpayment.?*?

Create Standard Forms

Creating standard forms for ability-to-pay determinations and court orders can help
eliminate inconsistent ability-to-pay determinations. For example, the recent Mont-
gomery settlement requires that an “Affidavit of Substantial Hardship Form” be used
to elicit relevant and consistent financial information from defendants in the nonpay-
ment context.”3® Such forms reduce the risk that an important component of a defen-
dant’s financial situation will be overlooked.

Conduct Periodic Audits

Reviewing court collections practices through periodic audits can aid in monitoring
individual judges’ adherence to Bearden’s mandate. For example, the Michigan State
Court Administrative Office outlines model collections practices and requires audits to

verify that courts are in compliance.?**

Take Enforcement Actions

Judges should be disciplined if they fail to follow Bearden’s mandate. The Ohio State Bar
Association did just that in the case of a judge who failed to follow required procedures
to determine a defendant’s ability to pay criminal justice debt prior to ordering incar-
ceration for nonpayment.?®®

Executive Reforms

There are a number of executive branch actions that can be undertaken to prevent the
incarceration of individuals on the basis of their inability to pay criminal justice debt.
These include:

Disseminate Information to the Public

The state attorney general should publish know-your-rights information via the Inter-
net and other accessible media outlets to inform indigent defendants of their basic con-
stitutional and statutory protections with respect to any inability to pay criminal justice
debt, their right to counsel, and other procedural protections.

Issue Clarifying Legal Opinions

The state attorney general should issue legal opinions explaining the scope of constitu-
tional protections, minimal requirements for ability-to-pay determinations, instances
in which criminal justice debt can and should be waived, and the consequences under
state anti-discrimination law of systematic racial disparities in rates of jailing for
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non-payment.?3® The ability to request a state attorney general’s opinion is dictated
by state law and is restricted to certain entities.”®” South Carolina is one state that
broadly authorizes officials, including to the Deputy Director and General Counsel of
the South Carolina Commission on Indigent Defense, to request attorney general opin-
ions.?3® In other states, public defenders could be best suited to request state attorney
general guidance about criminal justice debt issues where private citizens do not have
standing to do so.

Conduct Audits and Monitor Compliance

To the extent that police practices and the imposition or collection of criminal justice
debt violate state or federal civil rights law, state attorneys general may have the ability

to investigate these practices through their office’s civil rights division.?”

5. TRANSPARENCY AND ACCOUNTABILITY

Ensuring meaningful transparency in the operation of criminal justice debt is crucial.
Prioritizing transparency enables reform in many ways. Access to information about the
mechanics of criminal justice debt—including rich quantitative data—equips advocates
to identify abusive practices, racial disparities, and inefficiencies. It provides lawmak-
ers with the tools to evaluate the financial and social impacts of criminal justice debt
when proposing or voting on legislation. And it provides citizens with the information
required to hold their elected officials accountable.

The transparency frameworks of many states, however, impede these goals. Empirical
data on the imposition and collection of criminal justice debt is often not collected or
made publicly available. Even when it is, the data is often compiled by an array of agen-
cies and bodies—clerks of courts, probation agencies, corrections officials, and private
debt collection companies—which makes the information piecemeal and inaccessible.
The statutory provisions imposing and regulating criminal justice debt often sprawl
across many titles of a state’s code, including those related to crimes, criminal proce-
dure, courts, local government, vehicles, corrections, and revenue. The result is often
an incomprehensible mess of provisions, as difficult to decipher as a tax code.?** This

241

opacity increases administrative costs**! and obscures the responsibility of legislators.

There is also a fundamental fairness principle underpinning the following reforms. A
defendant is entitled to know, prospectively, of the financial obligations for which he
or she may become liable. Once convicted, a person has a right to know what financial
obligations were imposed and the legal basis for that imposition. The absence of this
information, in a clear and accessible form, compromises a defendant’s ability to chal-
lenge the imposition and collection of criminal justice debt. Confusion as to what debts
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remain outstanding against a person can lead to non-compliance with payment plans,
even when a person has the capacity to pay their debts. In the worst-case scenario, it
can lead to a summons or warrant being issued against a person for failure to pay, and
needless incarceration.

The following sections propose procedures to enhance transparency and promote
accountability.

Legislative Reforms
Collect and Publish Data on Criminal Justice Debt

States should collect data that would illuminate the practices surrounding criminal
justice debt. Although court systems can and should do this without statutory autho-
rization, legislation requiring and providing funding for data collection would ensure
that courts engage in data collection in a uniform manner. Ideally, the data would be
collected and compiled by a centralized body and published in a unified report. Such
data should include:

® |mposition of debts: How much criminal justice debt is being imposed by each court,
correctional facility, debt-collection company, or other entity? On which statutory
bases? Are there race disparities in the imposition of criminal justice debt?

= Revenue collection: How much criminal justice debt is being collected (fines, fees,
costs, assessments, etc.)? What methods are being used to collect the debt (e.g. incar-
ceration, suspension of licenses, payment plans)?

= Disposition of collected money: How much criminal justice debt is being paid into
state or municipal general revenue funds, specific earmarked funds, or directly to
other entities?

® Collection costs: What is the cost of collecting criminal justice debt, by courts, pro-

bation agencies, correctional facilities, or private debt collection companies?*#?

= Waivers based on inability to pay: How frequently are waivers based on an inability
to pay being granted? Are there race disparities in the granting of waivers? How fre-
quently are payment plans or payment alternatives being used?**

® Probation: How often is probation revoked for a failure to pay debts? How often is
probation being extended for a failure to pay debt?

® Bases for arrests and incarceration: How many warrants are issued and executed on
the basis of a failure to pay or failure to appear at a proceeding related to criminal
justice debt? How often are individuals found in contempt for failure to pay or failure
to appear at proceedings relating to criminal justice debt? Of these, how many people
are incarcerated?
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Some states already have legislation imposing reporting obligations. For example,
Michigan requires the clerk of each court to report on the total number of cases in
which costs or assessments were imposed, the total amount of costs or assessment that
were imposed by the court, and the total amount of costs or assessments that were col-
lected by the court.?** South Dakota, which passed legislation in 2015 establishing an
Obligation Recovery Center to consolidate the collection of money owed to state agen-
cies and programs, requires the center to annually report the number of debts referred
to it, the annual amount and nature of the debt obligations recovered by the center, the
number of debts referred from the center to private collection agencies and the results
of those referrals, and the costs and expenditures incurred by the center.?*’

Establish a Commission to Review Existing and Proposed Fines and Fees

A commission tasked with studying proposed fines and fees to assess their financial
and social impacts will encourage a more fair and rational criminal justice system. For
example, the Illinois Access to Justice Act created a Statutory Court Fee Task Force,
made up of representatives from all three branches of government. After spending a
year reviewing the fines and fees that are imposed in civil and criminal cases, the Task
Force released a report with its findings and recommendations.?*® Periodic review of
existing fines and fees, at least every three to five years, would allow states to evaluate the
impact of any new or revised fees and fines, as well as to assess the cumulative impact
of all fees and fines.?*” A commission made up of a broad range of stakeholders could
generate balanced and bipartisan recommendations.

CASE STUDY

THE MASSACHUSETTS SPECIAL COMMISSION TO STUDY
THE FEASIBILITY OF ESTABLISHING INMATE FEES

The Massachusetts Special Commission to Study the Feasibility of Establishing Inmate Fees
provides an example of a successful model for evaluating the imposition of fees and fines. The
commission was tasked with conducting a comprehensive study of the feasibility of establishing
inmate fees within the correctional system, including the types and amount of fees to be
charged, the revenue that could be generated from the fees, the administrative costs, and the
impact on the affected population.?*® The enabling statute provided that the membership of
the commission should include sheriffs, representatives from prisoners’ legal services, public
defenders, and correctional system union representatives.”*’ The commission conducted
surveys, literature reviews, and phone interviews. The commission concluded that establishing
additional inmate fees would lead to “a host of negative and unintended consequences,”

including acting as a barrier to successful re-entry.2>°
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Include Fiscal Impact Statements in New Legislation

A fiscal impact statement provides a projection of the costs and benefits of proposed
legislation. A fiscal impact statement may encourage legislators to enact rational, cost-
saving reforms and help depoliticize the policymaking process.>! A number of states have
enacted laws requiring fiscal notes for at least some criminal justice

bills, often those increasing sentences or creating new crimes.>* A The statutes im POSi ng
joint report by the Center on Budget and Policy Priorities and the criminal jUSti ce debt often
ACLU is a useful resource for advocates, laying out best practices )
for creating consistent, properly researched, detailed, and acces- sprawl across many titles

: 253
sible fiscal notes. of a state’s code. The result
Expand Public Records Laws to Include Revenue and Collection of can be an incomprehensible

Court Debt .
mess of provisions, as

In some states, the judiciary is exempt from open records law.?>*

While records may nonetheless be accessible through other difficult to decipher as
channels, accessing information may be ur.mecessarily com- a tax code. This opacity
plicated. Data on court revenue and expenditures, and on the ) . ]
imposition and collection of court debt, should be covered by Increases administrative

statutory open records regimes. Further, where an open records costs and obscures the
law does extend to the judiciary, courts must establish proper

procedures to ensure compliance with their legal obligations.?** FESPOHSibi“t)’ of |egiS|at0rS-

Require that Criminal Justice Debt Statements Be Issued to
Defendants

A defendant should be entitled to a statement that itemizes all amounts that he or
she owes towards fees, fines, restitution and other assessments, the legal basis for each
amount, and the date by which it is due. These statements should be tested for read-
ability and should avoid jargon. Statements should also include clear instructions on
what to do if a person is unable to pay the debt. Generally, it will be appropriate for a
judge to issue such a statement during sentencing, >°® and requiring that such state-
ments be read aloud in open court is a best practice to ensure defendants understand
the obligations they face and that the imposition of fees and fines occur in a transpar-
ent manner. However, where other bodies, such as a department of corrections or a pro-
bation agency, are empowered to impose debt obligations on a defendant, they should
also be bound to provide a statement of what the defendant owes.?*” In Texas, a recent
law prevents courts from imposing costs on defendants unless a written bill listing the
costs is provided to the defendant and signed by the official who is imposing the cost

or receiving the revenue.?
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Collect and Publish Data on Private Probation or Debt-Collection Companies

Many states authorize localities to outsource probation supervision®? or debt col-
lection.?®® These companies, and the government actors who engage them, should be
accountable to the public for their policies and performance. Accordingly, contracts
with private probation or debt-collection companies should be required to be disclosed
and easily accessible (typically via an online portal). Private contractors should also have
to maintain and disclose records relating to their impact on the criminal justice system,
such as the number of defendants they are assigned to, the total amount of criminal
justice debt collected, the amount of collection fees or supervision fees collected from
individuals, the rate at which individuals whose accounts they pursue are jailed, and the
recidivism rates of individuals subject to private supervision or collection.

CASE STUDY

REGULATION OF PRIVATE PROBATION IN GEORGIA

In 2015, after ongoing criticism of its private probation industry, Georgia passed House Bill 310
to strengthen oversight of private probation companies.?®! All private companies which enter

into a contract to provide probation services need to provide quarterly reports summarizing:
B The number of offenders under supervision;
B The amount of fines, statutory surcharges and restitution collected;

B The amount of fees collected and the nature of such fees (including probation supervi-

sion fees, rehabilitation programming fees, etc.);
B The number of community service hours performed by probationers under supervision;
B Any other service for whic